State of Rhode Island
OFFICE OF THE ATTORNEY GENERAL

Peter F. Neronha, Attorney General

THE ATTORNEY GENERAL’S PROTOCOL FOR THE REVIEW OF
INCIDENTS INVOLVING THE USE OF DEADLY FORCE, EXCESSIVE
FORCE AND CUSTODIAL DEATHS

June 17, 2020

BACKGROUND

It has been the long-standing practice in this State that when a police officer
uses deadly force, or where there has been a custodial death, the law enforcement
agency reports the incident to the Office of the Attorney General for review and joint
investigation. This Protocol updates and expands upon the Attorney General’s
Protocol Regarding The Review Of Incidents Involving The Use of Deadly Force and
Custodial Death (last revised in 2007). It is designed to promote greater uniformity,
accountability and impartiality in the investigation of police use-of-force incidents
where deadly force was employed, where there has been an allegation of excessive
use of force by police, and where a custodial death occurs. It is applicable to all
Rhode Island state and municipal law enforcement agencies. For
convenience, the terms “police officer” and “police department” are used in this
Protocol.

A police officer’s use of deadly force, alleged use of excessive force and the death
of a person in police custody are some of the most sensitive matters that law
enforcement agencies investigate. These investigations frequently pose complex
factual and legal issues and are closely followed by the public we serve. It is critical
that the public have confidence that when police use force, and deadly force in
particular, that that use of force was reasonable and lawful. This Protocol sets forth
the policies and practices of the Office of the Attorney General for the investigation
of deadly force and custodial death incidents and for the investigation of allegations
of the use of excessive force. It also provides guidance on potential Garrity issues.



USE OF THE PROTOCOL

The Protocol shall be followed whenever:

A police officer uses deadly force, whether or not death or injury of any person
results.

A person dies while in police custody or dies during the apprehension or
attempted apprehension of a person.

A police officer uses less than deadly force that results in serious bodily injury
to any person.!

A police department receives a complaint alleging that a police officer used
excessive force during his/her interaction with a person, and there is evidence,
including but not limited to video or other electronic evidence, to warrant additional
Investigation.

This Protocol may also be followed:

Whenever a person dies or is injured as a result of a police interaction even if
the police did not intentionally use force or deadly force. For example, motor vehicle
accidents involving the police where there is a fatality or serious injury.

In any situation, not explicitly addressed above, where the police department

and the Attorney General jointly agree that review by the Attorney General would be
in the public interest.

OBLIGATIONS OF THE EMPLOYING POLICE DEPARTMENT

The police department employing the police officer whose action prompts the
application of this Protocol (“Employing Police Department”) shall immediately notify
the Office of the Attorney General (after hours, an Assistant Attorney General may
be reached through the Bureau of Criminal Identification at 401-732-7629) and, in
situations involving the use of deadly force or a custodial death, the Rhode Island
State Police (401-444-1000). Where the action of a member of the Rhode Island State
Police prompts the application of this Protocol, notification shall include the police
department of the city or town where the action occurred.

1 Serious bodily injury" means physical injury that: (1) creates a substantial risk of death; (2) causes
protracted loss or impairment of the function of any bodily part, member, or organ; or (3) causes
serious permanent disfigurement



The Employing Police Department shall limit the investigative steps taken
prior to assembly of the multi-agency investigative team (see “Investigative Team”
section below) to those measures necessary to secure the scene, preserve evidence,
identify witnesses, and any other measures necessary to address exigent
circumstances.

The Employing Police Department shall immediately collect, preserve, and
turn over to the multi-agency investigative team all video and audio recordings that
pertain to the incident in question. Any public release of video and audio recordings
in the possession of law enforcement shall be done in accordance with the law and in
a manner that preserves the integrity of the criminal investigation, protects the
rights of the accused, and respects the privacy of civilians captured on the recording.
Absent extraordinary circumstances, video and audio recordings should not be
released until all witness statements have been collected and the criminal
investigation has concluded.

The Chief of Police of the Employing Police Department, or, where the matter
involves the conduct of a member of the Rhode Island State Police, the Colonel of the
State Police, shall serve as the primary point of contact for media inquiries,
coordinating all responses with the Attorney General and other members of the multi-
agency investigative team. The Chief of Police, or, where applicable, the Colonel of
the State Police, may also refer such inquiries to the Attorney General.

ROLE OF THE ATTORNEY GENERAL

The Attorney General shall assign a senior prosecutor (or prosecutors) to work
with and provide legal advice to investigators throughout the course of the
investigation.

As a general rule, the Attorney General will present every police-involved use
of force incident resulting in death or serious bodily injury to a grand jury for its
review and consideration.

Incidents involving use of force that did not result in death or serious bodily
injury and where the undisputed facts indicate that the use of force was objectively
reasonable under the law may be concluded without a formal grand jury presentation.

The Attorney General may, however, present any matter to a grand jury where
doing so is necessary to obtain evidence, develop the testimony of witnesses, and
otherwise conduct a full and complete investigation.



INVESTIGATIVE TEAM

Matters Involving the Use of Deadly Force and Custodial Death

Where a police officer uses deadly force, regardless of whether death or injury
results, or where a person dies in police custody or during apprehension or attempted
apprehension by police, the investigative team will be comprised of members of the
Attorney General’s Office, the Rhode Island State Police and the Employing Police
Department.

Where a member of the Rhode Island State Police uses deadly force, regardless
of whether death or injury results, or where a person dies in State Police custody or
during apprehension or attempted apprehension by the State Police, the investigative
team will be comprised of the Attorney General’s Office, the Rhode Island State
Police, and the municipal police department of the city or town where the incident
occurred.

The investigative team will respond to the scene immediately after notification
of the incident initiating application of this Protocol.

Matters Involving Less than Deadly Force and Allegations of Excessive Use of Force

Whenever a police officer uses less than deadly force that results in serious
bodily injury to a person, or is alleged to have used excessive force and the evidence
supporting such allegation, including but not limited to video or other electronic
evidence is sufficient to warrant additional investigation, the Employing Police
Department shall:

¢ Promptly notify the Attorney General; and

* Provide the Office of the Attorney General with copies of all non-
compelled statements and any other evidence pertaining to the matter.

The Attorney General and the Employing Police Department will jointly
review the evidence pertaining to the matter and pursue any follow up investigation
as necessary. It is strongly preferable that members of the Employing Police
Department’s Professional Standards Unit or equivalent be assigned to the
Investigation.

The Attorney General will determine whether criminal charges are
appropriate, and, if charges are appropriate, the nature of such charges, including
whether the appropriate charge or charges constitute a misdemeanor or felony or



both. The Attorney General will determine whether presentation to a grand jury is
necessary to obtain additional evidence or develop the testimony of witnesses.

GARRITY ISSUES

Pursuant to the United States Supreme Court’s decision in Garrity v. New
Jersey, 385 U.S. 493 (1967), when a police officer is compelled by a supervisor to make
a statement in the course of an administrative or internal investigation or face
termination, such statement and any evidence derived from that statement cannot
be used in any subsequent criminal investigation or prosecution of that officer.

If a police officer agrees to provide a voluntary statement, the officer’s
statement may be shared with all investigators and prosecutors assigned to the
matter.

If an officer is not willing to provide a voluntary statement, the investigative
team, in consultation with the Attorney General, must determine whether a
statement should be compelled by a supervisor. If the decision is to compel a
statement, under Garrity, his or her statement and evidence derived from that
statement cannot be used in any subsequent prosecution. Accordingly, under these
circumstances, the investigative and prosecution team must be divided into two
groups. The first group will be allowed access to the compelled statement and any
evidence obtained as a result. The second group must be walled off from the contents
of any compelled statement and the evidence derived from such statement.

The first group will be assigned to investigate any administrative and
departmental violations allegedly committed by the police officer providing the
compelled statement. They may also participate in the criminal investigation and/or
prosecution of any other individual, including a police officer, whose statement was
not compelled.

The second group will be assigned to pursue the criminal investigation and/or
prosecution of any officer whose statement was compelled.
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